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IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA

SXTH APPELLATE DISTRICT
OAKLAND RAIDERS, H020651
(Santa Clara County
Plaintff and Appdlat, Super. Ct. No. CV756194)

V.
NATIONAL FOOTBALL LEAGUE, & d.,

Defendants and Respondents.

The Ozkland Raiders (heresfter, Raiders) footbll dub has sued the Nationdl Football League
(heregfter, NFL), 16 NFL dlubs, and many other NFL-related persons and ertities, generdly dleging
that NFL leedership has been marked by abuse of power, neglect of duties, mismanagement,
discriminatory rule enforcement, ingppropriate favoritiam, and back room dedl-making which hes
resited in damage to the Raiders™  The fourth amended and supplementa complaint alleges

! The dub defendantsare: The Five Smiths, Inc. (Atlanta Falcons); B& B Holdings, Inc.
(Arizona Cardinds); Buffdo Bills, Inc.; Chicago Bears Foathdl Club, Inc.; Batimore Ravens Footbdl
Club, Inc. F/K/A Clevdand Browns Foatbd| Co.; PDB Sports, Inc. (Denver Broncos); Houston
Qilers, Inc.; Kansas City Chiefs Footbd| Club, Inc.; Minnesota Vikings Footbal Club, Inc.; New
OrleansLouisana Sants, L.P.; New Y ork Footbal Giants, Inc.; New Y ork Jets Footbdl Club, Inc.;
Rittsburgh Steders Sports, Inc.; San Francisco Forty-Niners, Ltd.; Seattle Seahawks, Inc.; and
Pro-Foatbdl, Inc. (Washington Redskins).

The person or entity defendantsare NFL. Commissioner Paul Taglidbues NFL Presdent Nell
Audtrian; Nationd Footbd| League Properties, Inc. (heregfter, NFLP); The World League of American
Footbd (heredfter, World League); The World League of American Footbdl, Inc. (hereefter, World
League, Inc.); The World League of American Football, L.P. (hereafter, World League, L.P.); Nationd
Footbd| League Enterprises, L.P. (heresfter, Enterprises, L.P.); Nationd Footbal League Enterprises,
Inc. (hereefter, Enterprises, Inc.); and Management Compensation Group.

“TheRaders’ isusad herein asthe name of abusness entity and therefore is assodiated with Sngular
verbs



twenty-two causes of action. Defendants mede severd sucoessful motions for summeary adjudication.
Because the orders disposed of dl causes of action againg the dub defendants, Audtrian, and dl but
two of the entity defendants? the trid court entered judgment as to those defendants. The Raiders
gppeds and we afirm the judgment.
APPEALABILITY

Prdiminarily, the Raiders urges that this goped should be dismissed because the trid court hed
no authority to enter apiecemed judgment. 1t acknowledges that Code of Civil Procedure section 579
givesatrid court discretion to render judgment againgt one defendant and dlow the action to proceed

agang other defendantswhenever aseverd judgment isproper® Bt it arguesthat the Statute
authorizes such ajudgment only againg adefendant not, as here, in favor of adefendant. It addsthet a
severd judgment is nat proper when dl defendants are indispensable parties. We disgree
Despite the language of Code of Civil Procedure section 579 (judgment may be entered
“agang” one or more defendants), the section has been consstently condrued as authorizing entry of
judgment “infavor” of one or more defendants. In Justus v. Atchison (1977) 19 Cd.3d 564, 568, the
court ruled that judgments of dismissal on orders sugtaining demurrersto cartain causes of action were
properly entered in favor of the defendants, when “[t]he judgments. . . disposed . . . of dl the causes of
action in which the husbends are plaintiffs”  That the plaintiff wivesremained in the caseisa
“drcumgtance [which] does not affect the reason for the exception [to the onefind judgment ruld], i.e,
thet it better servesthe interests of judice to afford prompt gopellate review to aparty whose rights or
lighilities have been definitively adjudicated than to require him to await the find outcome of trid

2 The World League obtained judgment but World League, Inc. and World League, L.P. did
not. The complaint dlegesthat World League, Inc. and World League, L.P. were Dlawvare etities
that operated the “old” World League, a European football league thet terminated in 1992. It then
daestha referencesto “World League’ pertain to both the “old” World League and the “new”
World League currently operated by the World League.

% Code of Civil Procedure section 579 provides that “In an action againgt severd defendants,
the Court may, in its discretion, render judgment againgt one or more of them, leaving the action to
proceed againg the others, whenever aseverd judgment is proper.”



proceadings which are of no further concernto him.” (1bid.) Smilaly, in Estate of Gonzalez (1990)
219 Cd.App.3d 1598, 1601-1602, we stated thet, “It iswell settled that where, as here, thereisa
judgment resolving all issues between aplaintiff and one defendant, then @ther party may apped from
an adverse judgment, even though the action remains pending between the plaintiff and other
defendants” (Origind itdics)

Moreover, Code of Civil Procedure section 579 is preceded by section 578, which Sates,
“Judgment may be given for or againg one or more of severd plaintiffs, and for or agangt one or more
of sverd defendants and it may, when the judtice of the case requiresiit, determine the ultimate rights of
the parties on each Sde, as between themsdves” This section has been congtrued to mean that
“judgment may be given for or againg one or more of severd defendants” (Martin v. Cineli (1960)
183 Cd.App.2d 509, 512.) Thus thereisample authority for the propostion thet the trid court, inits
discretion, may enter judgment in favor of one or more defendants when dl issues between those
defendants and the plaintiff have been adjudicated, even though the action remains pending againgt those
defendants who have not obtained adjudication of dl issues

Here, the parties agree that dl isues between the Raiders and defendants have been resolved
by way of summary adjudication orders Therefore, thetrid court hed the discretion to render judgment
in defendants favor, pursuant to the exception to the onefind judgment rule that is codified a Code of
Civil Procedure sections 578 and 579.

We ds0 rgect the point that entry of judgment in favor of defendants was improper because
they are indispensable parties whose interests are identicd to those of the remaining defendants
(Tindey v. Palo Alto Unified School Dist. (1979) 91 Cd.App.3d 871, 881(Tindey).)

In Tindey, the respondents assarted thet the one find judgment rule must be gpplied to defest
the gpped because the interests of the respondents and aremaining defendant were identicd.
According to the respondents, the judgment could not be a complete determination of the metter. The
court acknowledged one United States Supreme Court authority that had ruled that such adecree was
nonappedable. (See Hohorst v. Hamburg-American Packet Co. (1893) 148 U.S. 262.) Buit it
obsarved that the Supreme Court had gpplied the prevailing federd rule, gpparently predicated upon the



common law. It hdd: “Thefederd common law rule cannot control the statutes of this date”
(Tindey, supra, 91 Cd.App.3d at p. 881.)
BACKGROUND

This mater arises from the complex web of for-profit and nonprofit organizations thet carry out
the busness of the NFL, an unincorporated nonprofit association of 30 (now 31) footbd | clubs
induding the Raders

The NFL isgoverned by a condtitution thet generdly reguires athrea-quarters vote for action.
The chief executive officer isthe commissoner, who is gopointed by atwo-thirds vote of the dubs.
(Taglidbue has been the commissoner a dl rdevant times) The commissoner gppoints other officers
such asthe presdent. (Austrian has been the presdent a dl rdevant times)

The NFLPisaCdifornia corporation thet marketsthe NFL's commerdid interests. Thedubs
own the corporation in equa shares. The board of directors conssts of one director gppointed by each
dub. Action generdly reguiresamgority vote. Taglidbue manages the NFLP pursuant to an NFL
resolution.

Enterprises L.P. isaDdaware limited partnership that manages satellite tdlevision broadcadts of
NFL games Thelimited patnersarethe dubs. The generd partner is Enterprises, Inc,, aDdaware
corporation thet isowned by the dubsin equa shares Enterprises, Inc. dso manages the World
League. Itsboard of directors conssts of Sx dub owners. Action requiresamgority vote. Tagliabue
manages Enterprises, L.P. and Enterprises, Inc.

TheWorld League isajoint venture between Enterprises, L.P. (51%) and Fox, Inc. (49%). It
operates a European foothd | league known as NFL Europe. Itsboard of directors conasts of four club
representatives and four Fox representatives.

Management Compensation Group isnat afiliated with the NFL.

The Raders genardly dleges that Taglidbue has wrongfully used his pogtion to control a
mgority of the dubs S0 that his management of the web cannot be evaluated by independent business
judgment. For example, the Raiders daims that Tagliabue permits cartain dubsto operatein violation
of the NFL’ s condtitution and gppoints cartain dubs to key committees; in return for these favors so the



argument goes, the dulbss give Tagliabue unquestioned allegiance and obedience. The other Sde of this
coin, according to the Raders, isthat Tagliabue uses his contral to treet it adversdy because of
antagoniam demming, in pat, from nine years of litigation between the Raiders and the NFL. during the
1980's.

Thereare 11 causes of action @ issuein this gpped.

Thefird cause of action isadirect daim for breach of contract againg the NFL and the dub
defendants, which essantidly assarts that the operation of NFL Europeis contrary tothe NFL's
condtitution.

Thethird, fourth, fifth, and Sxth causes of action are derivaive dams againg Taglidbue and
Audrian on behdf of the NFL, Enterprises L.P., and Enterprises, Inc. (and on behdf of the World
League asto the fourth cause of action) concerning the management of the World Leegue. Theeighth
and ninth causes of action are derivative dams againg Tagliabue and Audrian on behdf of the NFL and
the NFLP concerning the management of the NFLP. The 10th and 11th causes of action are derivative
damsagang Tagliabue and Audrian (and Management Compensation Group asto the 11th cause of
action) on behdf of the NFL, the NFLP, Enterprises L.P., and Enterprises, Inc. concerning the
management of 2 employee bendfit plans. The seventh and Sixteanth causes of action seek accountings
and ae andllary to the derivative causes of action.

In the summary judgment procesdings, asto the breach of contract cause of action, thetrid
court found againg the Raiders because of the abgtention prindiple that courts should not interferein
intraasodation digoutes. (California Dental Assn. v. American Dental Assn. (1979) 23 Cd.3d 346
(California Dental).)

Concerning the 10 derivative causes of action, the Raiders dleged that making ademand upon
the derivative entities to sue Tagliabue and Austrian would have been futile because the entities were
dominated by Taglisbue and Austrian and, thus, lacked independent businessjudgment.* Asto these

* Corporations Code section 800, subdivision (b)(2), provides that no action may be ingtituted
or maintained in the right of a corporation or unincorporated assodiation by a shareholder or member
(Continued)



causss of action, thetrid court found againg the Raiders because it determined thet (1) defendants had
presented sufficient evidence to show that demand would not have been futile, and (2) the Raiders hed
falled to produce evidence that demand would have been futile

After thetrid court’s ruling but before judgment, the Raiders mede a demand on the boards of
the NFL, the NFLP, and Enterprises, Inc., to investigate the daims againg Tegligbue, Audtrian, and
Management Compensation Group thet were made in the 10th and 11th causes of action.

LCOPE OF REVIEW
“Summary judgment is granted when amoving party establishestheright to the entry of

judgment as ametter of law. (Code Civ. Proc,, § 437c, subd. (€).) In reviewing an order granting
summary judgment, we mus assumetherole of the trid court and redetermine the merits of the mation.
In doing S0, we must drictly scrutinize the moving party’ s papers. [Citation,] The dedarations of the
party opposng summary judgment, however, are liberaly congrued to determine the exigence of tridble
issues of fact. [Citation,] All doubts asto whether any materid, tridble issues of fact exist aeto be
resolved in favor of the party opposng summary judgment. [Citation.] [1] While the gppdlate court
mud review asummary judgment mation by the same dandards asthe trid court, it must independently
determine as amatter of law the condruction and effect of the facts presented.” (Barber v. Marina
Sailing, Inc. (1995) 36 Cd.App.4th 558, 562.)

A defendant moving for summary judgment meets his burden of persuason showing thet thereis
no merit to acause of action if thet party has shown that one or more dements of the cause of action
cannot be established or that there is a complete defense to that cause of action. (Code Civ. Proc,

8§ 437c, subd. (0)(2).) Once the defendant does 0, the burden shifts back to the plaintiff to show thet

unless“The plaintiff dlegesin the complant with particularity plantiff’ s efforts to secure from the board
[or managing body] such action as plantiff desires, or the reesons for not making such effort, and dleges
further that plantiff has ether informed the corporation [or assodation] or the board [or managing bodly]
inwriting of the ultimete facts of each cause of action againgt eech defendant or ddivered to the
corporation [or assodation] or board [or managing body] atrue copy of the complaint which plaintiff
proposestofile”



atriableissue of one or more materia facts exigs asto that cause of action or to adefense to the cause
of action. In doing s, the plaintiff cannot rey on the mere dlegations or denid of his pleadings “bui,
insteed, shell st forth the spedific facts showing thet atrisbleissue of materid fact exigs. . .." (Ibid;;
see Aguilar v. Atlantic Richfield Co. (2001) 25 Cd.4th 826, 849.)

ABSTENTION DOCTRINE

Therights and duties of members of aprivate voluntary assodiation, between themsdvesand in
their rdation to the assodiation, are measured by the terms of the assodiaion’ s condtitution and bylaws.
(California Dental, supra, 23 Cd.3d a p. 353.) In California Dental, the court held that “when a
private voluntary organization plainly contravenesthe terms of its bylaws, the issues of whether and to
what extent judiad rdief will be avaladle degpend on balandng (1) the interest in protecting the
aggrieved party’srights againg (2) the infringement on the organization’ s autonomy and the burdens on
the courts thet will result from judicd atemptsto settle such internd diputes” (Id. a p. 350.) But the
court aso noted that “In many digoutesin which [the rights and duties of the membership in rdaion to
the assodidion] area issue. . . the courts may dedineto exercisejuridiction. Their determination not
to intervene reflects their judgment thet the resullting burdens on the judiciary outweigh the interests of
the patiesa gake. One concern in such casesisthat judicia atemptsto condrueritud or obscure
rules and laws of private organizations may lead the courtsinto what Professor Chefee cdled the
‘dignd svamp.” 7 (Id. & p. 353)) Thecourt hed thet theinitia question in determining whether
judicd action is gopropriate iswhether the chdlenged action “plainly contravenes’ the assodiaion’'s
bylavs Only then does the baancing test noted above comeinto play. (Id. a p. 354.) The court
undertook to intercede in the case in question only after observing that the case was “not one in which
the [parties) are engaged in adigpute concerning the inter pretation of [their] bylavs If it were, the
interests of the [American Dentd Assodation] in autonomy and the burdens on the courts thet might
result from attempting to resolve such disputes would be strong congderations militeting againg judica
review.” (Id. a p. 355, fn. 3, origind itaics)

The NFL’s Conditution provides that (1) the purpose of the league isto promote and fogter the
primary busness of leegue members who are owners of aprofessond footbdl dub located in the



United States, (2) no member of the leegue hdl own any interest in aprofessond football team not a
member of the league, and (3) no member ddl own afinandd interest in aminor leegue dub.

The Raiders objects to being compeled to participate in NFL Europe. It takesthe podtion a
European footbal leegue fdls outsde the purposes of the NFL, the European teams are not members of
the NFL, and the European teams are minor leagueteams. The ather perspectiveisthat the promotion
and fogtering of leegue-member businessis an openrended concept and the other-team ownership
prohibitions can be interpreted as conflict-of-interest prohibitions that gpply to individua dubs rather
then the dubs collective ownership of dl of the European teams.

The Raiders tacitly acogpts thet the NFL has rgected its interpretation of the congtitution and
embraced the European foothbdl leegue. And it taditly accepts thet the operation of NFL Europe does
not plainly contravene the conditution. 1t asmply contends thet California Dental does not gpply and
the Cdlifornia courts should intercede in its dispute.

TheRadasurgesasfdlows “In California Dental, the issue was whether the trid court
should have abgtained from ruling on requests to review decisons of adisnterested quas-judicid
tribund established by an assodiaion to resolve dioutes between members or components of the
asodaion. Thefew Cdiforniadedsons goplying California Dental have aisen in this narrow
context. The NFL and its entities have no such quas-judidd process for the resolution of theissues
raised by the Raiders The actions chdllenged by the Raiders are those of the NFL itsdf. The NFL
board is not dignterested; its own acts are & the heart of the controversy. No disnterested body is
avalable to condder the Raiders daimsthat the NFL has breached its Condtitution and Bylavs Were
the prindple of California Dental extended to a case such asthis, then numerous cases concerning
unincorporated assodiaions issued have been wrongly decided. Indead, no published decision of a
Cdifornia court has goplied the doctrine of California Dental to an ordinary tort or contract action at
law for damages againgt an association that did not seek review of adisnterested quas-judica decison
of atribund established by the assodiation.”

In California Dental, the Cdifornia Dentd Assodiation (Cdifornia), a condituent sodety
chartered by the American Dentd Assodiation (American), hed ahearing and expdled a dentist for



violaions of its Code of Ethics and the ethics of American. The dentist gppeded to American, which
reversed without reference to Cdlifornid s Code of Ethics. Cdiforniafiled a petition for writ of mandate
chdlenging thereversd. Thetrid court granted the petition and ordered American to rehear the
dentist’ s goped on the ground that Cdifornia had higher ethicd gandards American’s bylaws dlowed
Cdiforniato have higher ethicd dandards and American hed falled to congder Cdifornid s higher
dandards. The court affirmed.

Itistrue that California Dental framed theissue before it asfallows “The question presented
iswhether the congtituent organization can obtain judica review of the adjudicatory decigon by its
parent when the latter assartedly failed to comply with itsown bylawvs”  (California Dental, supra, 23
Cd.3d at p. 350.) But the case nowhere dates that dogtention was limited to Stuations wherein one
sought judicid review of the decigon of aneutrd quas-judicid body. To the contrary, the case
language gpplies broadly: “We condude that when a private voluntary organization plainly contravenes
theterms of its bylaws, the issues of whether and to what extent judicid rdlief will be available depend
on [the baancing factorg).” (Ibid.) The casethen dated that the threshold question in determining
whether judicid action is gopropriate was whether the chalenged action “plainly contravenes’ the
assodaion’shylaws. It undertook review in the case only because the chdlenged action plainly
contravened the assodiaion’ s bylaws.

More importantly, however, the Raiders Imply misreeds the court’ s Satement of theissue
beforeit. Asthe context makes dear, the court was not reviewing an adjudicatory decison of an
asodation, which might imply thet the abgtention prindples discussed in the case goply only to
adjudicatory decisons. It was reviewing whether American planly contravened its bylaws by deciding
the dentist’ s gpped without regard to Cdifornia s Code of Ethics: The court spedificaly articulatesthis
concept: “[Cdifornig asserts [the concern that American comply with itsown bylawg] not asa
subordinate adjudicatory body that has been reversed on gpped, but as arepresentative of the
aggregate interegs of itsmembers Whether such aninterest isjudicidly cognizable depends not on our
cas=s goplying prindiples of “fair procedure” but on the more generd common law prindiples thet
govern disoutes within private organizations” (California Dental, supra, 23 Cad.3d a p. 353))



In short, California Dental was not a quas-judidd case, did not limit itsdf to ques-judicid
casss, and afirmaively dated that it was goplying generd common law thet governed diputes within
private organizations. California Dental and the generd common lav manifestly goply to thiscase

Inardaed issue, the Raiders arguesthat the trid court erred by ruling thet issues regarding
Taglidbue sfalure to observe the 1993 Resolution |C-1 (generdly authorizing the devdopment of a
busness plan to operate an internaiond league) were not pleaded in the first cause of action. They
aopear to dterndively argue that the trid court abused its discretion by denying leave to amend thefirst
cause of action to dlege that operation of the World League violaied the NFL’s bylaws (generdly
dating that each member club agreesto be bound by and observe dl decisons rulings, and actions of
the Executive Committee).

The Raders fird point ssamsto concan adam againg Tagliabue and Audrian, which would
be deivativein naure. It istherefore governed by our andyds of the derivaive issuesin the next
portion of thisopinion. The Raiders second point ssems to concern a proposad cause of action agangt
the NFL and dub defendants. But operation of the World League does not plainly contravene the cited
generd bylaw. The abdention doctrine therefore gpplies.

DEMAND FUTILITY

The Raders prdiminarily contends that the demand futility rule isapleading requirement thet

drops out of the case once a derivaive suit survives ademurrer. It points out that Corporations Code

section 800, subdivison (b)(2) (ante, fn. 4), only requires allegations of demand futility. It daborates
asfdlows “Although in mog casesthe plantiff must eventudly prove what it has dleged, aderivetive
dam premisad on demand futility is different because the suffidency of the dlegations detlermines
whether the shareholders or the directors are to have control over the litigetion, and there are
mechaniams (cther than summeary judgment) for the corporation to gain contral of the litigation after the
cass passthe demurrer stage” It continues “The test for demand futility servesto identify—at an
early dage—the casesin which contral of litigation brought in the name of the corporation egaing a
third party should bein the hands of the shareholder rather than the board of directors, thus, itisa
threshold requirement, it does not implicate the merits of the complaint againgt the third-party defendant,

10



and it drops out of the case once the court finds thet demand isexcusad. To require the plaintiff to
prove—and nat just plead—a case for demand futility would needlesdy increase the burdens of
conducting derivative shareholder litigation brought to assert rights of the corporation againg athird
party by opening the door to discovery and contested fact litigation over acollaerd issue—whether
demand was really futile—without any red benfit to the corporation or the judicid process” (Origind
itaics) It condudesthat thereis no benfit to the corporation in dlowing the demand futility issueto be
litigated because the corporation can move to take control of the suit asaplaintiff if it bdievesthe suit
hes merit or gppoint aspedid litigation committee of disnterested directorsto invedigate the dlegeations
and moveto dismissthe suit if the committee so recommends. In ether case, the Raiders assarts the
focus before the court will be on the merits of the suit rather then a.collaterd issue: “In other words,
where ashareholder has successtully invoked the demand futility exception, the board of directors
continues to hold the keysto the courthouse. It isfully empowered to trigger an evauation of the merits
of the daims againgt the third-party defendant and the wisdom of asserting those daims. If aboard of
directorsfails to teke advantage of that opportunity and dedinesto gppoint agpecid litigation committee
to conduct an impartid evauation of those daims—even though it knows thet the court would evaluate
any condusion the board reeched under the deferentid business judgment sandard—why shouldn't the
shareholder derivetive suit be dlowed to continue?’

The above argument has asupaficd goped. However, as acknowledged by the Raders it
places the demand futility reguirement outsde the generd rule that a plaintiff must prove what it pleads
Though there is nathing inherently wrong with exceptions to generd rules, the Raiders advancesiits
proposgition without supporting authority. Each case dted by the Raidersisapleading case. None date
that demand futility nesd not be proved. And cases support the nation thet demand futility iswithin the
generd rule

In Glidden v. Diamond 66 Cattle etc. Co. (1918) 178 Cd. 562, thetrid court granted a
moation for nonguit in a derivaive action on the ground thet the corporation had previoudy commenced a
it againg the same defendants in which the same rdief wias sought. The court reversed the judgment
because it found thet the two suitswere nat Smilar. But, in supposing thet nonsuit would have been

11



proper hed the two suits been amilar, the court offered the following: “for, asde from the matter of
pleading, the plaintiff was bound to prove hisright to maintain his action on behdf of the corporation by
showing thet the corporation hed itsdlf failed, refused, or neglected to take the necessary Sepsfor the
protection of the interests of itsdf and its tockholders. ...” (Id. a p. 565.)

In Good v. Getty Oil Co. (Del.Ch. 1986) 518 A.2d 973,° two Texaco, Inc. stockholdersfiled
aderivaive Uit agang Getty Oil Company. Texaco moved to dismiss and asked permisson to
edablish afactud record in support of the mation. It then petitioned to catify to the Ddaware Supreme
Court the question whether demand futility must be measured againgt the dlegations of the derivative
complant or whether afactud record could be established to digorove the demand futility alegetion.
Thetrid court denied the petition after conduding thet nothing in Ddaware law preduded Texaco from
factudly resolving the demand futility issuein acontext other then amationto dismiss. It hdd: “Itis
recognized thet the prindple which reguires that management retain control over corporate dams
except where conditions of director disqudification exist . . . isasubgtantive matter. [Citation,]
Therefore, its ultimate congderation does not end when the complaint isfound to be suffident. 1t may
berasad asafact issueto be resolved in avariety of waysthereafter.” (Id. a p. 975.)

A recent Maryland caseisin accord, directly on point with this case, and convinang.

In Werbowsky v. Collomb (Md. 2001) 766 A.2d 123, derivative plaintiff sockholders
gopeded from ajudgment falowing agrant of summary judgment to the defendants based on the
demand futility issue. They complained thet it was eror for thetrid court to decide demand futility on
summary judgment after the trid court hed conduded thet the complaint had sufficiently aleged demand
futility. The court disagread and explained: “Although theissue of demand futility is often raised and
decided in the context of amoation to dismiss, based on the dlegaions of the complaint [aitation], there
IS no requirement thet the issue be resolved in that context. [Citations] Obvioudy, if the complant fails

> The parties agree that we may properly rely on corporate law developed in the state of
Ddawvare given that it isidentica to Cdifornia corporate law for al practicd purposes. (See Shieldsv.
Sngleton (1993) 15 Cd.App.4th 1611, 1621.)

12



to dlege sufficent factswhich, if true, would demondrate the futility of ademand, it isentirdy
goproprigte to terminate the action on amoation to dismiss But theissue is not fored osed Smply
because the complaint is suffident. Rlaintiffs can dlege mogt anything, and, if the court were bound to
congder only the dlegations of the complaint, the futility exoegption would svalow in one gulp the
demand requirement. Thefutility issue may be resolved asafectud metter.” (Id. at p. 145.)

Wetherefore rgect the Raiders contention that the trid court erred by consdering demand
futility as an dement of the derivative damsthet is subject to proof.

The Radersdternativdly conterds thet it raised atriableissue of fact asto demand futility in
severd different ways®

Thetes for proving demand futility iswhether the facts show areasonable doubt thet (1) the
directors are disnterested and independent, and (2) the chdlenged transaction was otherwise the
product of avaid exerdse of busnessjudgment. (Aronson v. Lewis (Ddl. 1984) 473 A.2d 805, 814.)
But generd, condusory factsare inaufficent. (Shieldsv. Sngleton, supra, 15 Cd.App.4th a p.
1622.) And factsrdating to the sructurd bias common to corporate boards throughout Americaare
dsinauffident. (Aronsonv. Lewis, supra, 473 A.2d a p. 815, fn. 8; cf. Kaplan v. Wyatt (Dd.
1985) 499 A.2d 1184, 1189-1190 [dlegations of naturd bias not supported by tangible evidence of an
interest on the part of agpedd litigation committee in the outcome of the litigation do not demondrate a
lack of independence].) The proof must be of “facts specific to each director from which [the trier of
fact] can condude that that particular director could or could not be expected to farly evauate the
damsof the sharehdlder plaintiff.” (Shieldsv. Sngleton, supra, 15 Cd.App.4th a p. 1622; sscedso
Aronsonv. Lewis, supra, 473 A.2d a p. 815, fn. 8 [“ spedific facts pointing to bias on aparticular
board will be suffident for determining demand futility”].)

® The Raiders does not digpute that defendants’ showing negated the demand futility dement.
We therefore do not examine the showing in support of the motion except insofar asit may be rdevant
to the discussion.

13



A ggnificant part of the Raiders argument essentialy disagrees with the spedific-fact
requirement and urges that sructurd biasis sufficdent to rase an inference of demand futility. According
to the Raiders, the evidence showing the extraordinary influence of the commissoner and presdent over
the NFL and the NFL entities shows the sructura bias and therefore demand futility. Inasmilar
argument thet the Raiders urges shows pedific facts, the Raiders argues that cartain individua dubs
were disabled from exercsng independent judgment because those dubs nesded favorable trestment
from the commissoner concarning NFL rule interpretations

The agument gppears to be anon sequitur, however. This follows because the sructure does
not permit the commissoner to contral the dubs the commissoner is anonshareholder officer who
saves d the pleasure of the directors (dubs). In short, any sructurd bias semming from the influence
of the commissoner and his gppaintess naturdly flows from the consent of the dubs

In any event, the Raiders dites severd casesin support of its postion.

InClark v. Lomas & Nettleton Financial Corp. (5th Cir. 1980) 625 F.2d 49 (Clark), the
court reversed an order goproving the settlement of a derivative suit in which the corporation’s board of
directors sttled the suit without the shareholder plaintiffs knowledge. This occurred efter the trid court
dlowed an amended complaint naming Jack Booth as a defendant and theregfter denied Booth's
motion to dismiss. Booth was the corporation’s principd director and presdent. He owned 45 percent
of thestock. Lomas, the principa defendant in the derivative suit, owned 11 percent of the stock.
Booth did nat vote on the settlement. But the 9x remaining directors of the corporation were dected by
the combined vote of Booth and Lomas. And amgority of the Sx wereingders. The court noted thet
Booth widded power to drip the other directors of their postions as directors, officers, and consultants.
And it obsarved that demand futility (board lack of independence) is presumed when the contralling
shareholder is named adefendant. In this context, the court remarked: “Nor can weignorethe
posshility of ‘sructurd bias inthiscase. . . suggested by [the corporation’s| sudden, hogtile reaction
to[] Booth'sjoinder.” (Id. a p. 53.)
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Thus Clark addresses the bias that exists when a contralling shareholder, who necessarily
controls the board of directors, issued in aderivative action. That isnot the case here. Taglidbueisnot
asharenolder.

In Grobow v. Perot (Dd. 1988) 539 A.2d 180, thetria court dismissed aderivative suit for
failure to aufficently pleed demand futility. On gppedl, the plaintiff advanced the theory thet it hed
aleged areasonable doubt asto director disnterest based on “entrenchment.” We glean from the
opinion thet entrenchment, in this context, refers to the concept where the directors action thet is
chdlenged by the shareholder plaintiff was motivated by and ressonably rdated to the directors
retention of ther podtionson theboard. (Id. at p. 188.)

Entrenchment isingpplicable to this case because the Raiders does not chdlenge director (dub)
action that was mativated by and reasonably related to the directors retention of thelr pogtions.
Rather, it challenges officer action.

In Koshaba v. Koshaba (1942) 56 Cd.App.2d 302 (Koshaba), thetrid court rendered a
judgment in aderivative suit removing George Kashaba as a director for misgppropriating money. On
apped, Kashaba contended that the complaint failed to state a cause of action because, dthough the
plaintiff hed dleged thet he had made a demand to sue on the board, the plaintiff had not dleged that the
board refused the demand. The court disagreed because the complaint had dleged, and the trid court
had found true, facts of such anature asto demondtrate thet the demand was futile. One fact was thet
Kashaba dominated and controlled the other members of the board such that the other members had
ceased to function as directors. (Id. at p. 308.)

Koshaba issmply ancther example of the fact pattern in which one director has corporate
contral by virtue of share ownership. Again, Tagliabue is neither adirector nor a shareholder.

Zapata Corp. v. Maldonado (Dd. 1981) 430 A.2d 779, is patently not on point. Therethe
court Smply recognized thet Delaware law dlows corporations to respond to aderivetive suit by
gppainting independent directorsto agpedid litigation committee, which will then investigate the merits
of the suit and thereafter recommend pursuing the case as a plaintiff or seeking dismissd of thecase. In
this context, the court noted thet it was mindful that the committee of directors would be passng
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judgment on fellow directors (at leest where the fdlow directors are defendants in the derivetive action);
and it questioned whether inquiry asto the independence, good faith and reesonable investigetion of the
committee directors was sufficient to safeguard againg abuse or subconscious abuse. It then fashioned
arulethat, when a corporation movesto digmiss a derivative suit based on the business{judgment
recommendation of a gpecid litigation committee, the court (1) should inquire into the independence and
good faith of the committes, and, if it finds independence and good faith, (2) may, inits discretion, gpply
its own busness judgment before granting or denying the mation. (1d. at pp. 788-789.)

Miller v. Regigter and Tribune Syndicate, Inc. (lowa 1983) 336 N.W.2d 709, is another
goedd litigation committee case where theissue involved the patentid for ructurd bias of the
committee where the committee is gopointed by directors who were defendants in the derivetive quit.
(Id. a p. 718.)

And findly, Blasband v. Rales (3d Cir. 1992) 971 F.2d 1034, apleading case smilar to Clark
and Koshaba, merdy affirmsthe rule thet lack of independence can be pleeded by facts showing thet
the board is under a controlling influence such that itsdiscretion isSerilized. (Id. at p. 1048.)

In short, none of the cases cited by the Raiders support that demand futility can be shown by
evidence of agructurd biasin lieu of facts spedific to each director, from which thetrier of fact could
conclude that a particular director could or could not be expected to fairly evauae the dams of the
shareholder plaintiff. (Shieldsv. Sngleton, supra, 15 Cd.App4th a p. 1622.)) To the extent thet the
ca=s cited by the Raiders support the notion that a controlling shareholder could dominate dl directors
by virtue of voting control, the cases are ingpplicable here because the daimed dominator in this case
(Tagliabue) has no vating control and is, in fact, subject to the directors (dubs) voting control.

The Raiders next argues that the failure of the various boards to gppoint a specid litigation
committeeisitsdf evidence of demand futility. It rieson Zilker v. Klein (E. D. 11l. 1981) 510 F.Supp.
1070 (Zilker). Thisrdianceiseroneous

In Zilker, thetrid court denied amotion for summary judgment in aderivative sLit where the
plaintiff made no demand but argued that demand wias futile because the complaint aleged “along
course of eventsinvolving many decisons ether participated or acquiesced in by the entire Board.”
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(Zilker, supra, 510 F. Supp. a p. 1073.) In responseto the defendants argument thet the corporation
could have referred the suit to a spedid litigation committeeif the plaintiff had made demand, the trid
court offered that the argument “ proves too much, for there is nathing to have prevented Defendants
from taking precisdy that action after [the plantiff’g complant wasfiled.” (Ibid., origind itdics) It
then dated: “It should be remembered that on Defendants moation for summeary judgment dl

reasoncble inferences are to be drawn in plaintiff’ sfavor. Defendants fallure to ded with the metter
independently for nearly four years supports the inference thet ademand would in fact have been futile
and thus defeats summary judgment onthisscore” (Id. at pp. 1073-1074.)

Zilker isdiginguishable because, in this case, the Raiders submitted no evidence thet the various
boards faled to ded with the derivative damsindependently. A disnterested board can be informed of
Oerivative dams viathe derivative Uit and, if it condudes that the dams have no merit, sssk summary
judgment. (Cf. Findley v. Garrett (1952) 109 Ca.App.2d 166, 177 [disnterested board can refuse
shareholder’ sdemand to ug].) A spedid litigation committee is mandated only when the board is not
independent. (SeeFinley v. Superior Court (2000) 80 Cd.App.4th 1152, 1163.) The Raiders
argument Imply assumes that the various boards were not independent and therefore had to gppoint a
goedid litigaion committee to investigate its derivetive dams

In short, aboard sfailure to gopoint agpedid litigation committee to investigete the daims made
in aderivaive qit cannot raise an inference of demand futility because there is no necessity to gopoint a
gpedid litigation committee if the board itsdf isdignterested. (Cf. Seminarisv. Landa (Dd.Ch. 1995)
662 A.2d 1350, 1353 [board’ s gopointment of a gpecid litigation committee does not concede demand
futility unlessthe board is not independent].) Again, the Raiders was required to show facts spedific to
each director from which alack of independence could beinferred. (Shieldsv. Sngleton, supra, 15
Cd.AppA4th at p. 1622.)

The Raiders next argues that the dubs as directors cannot exercise independent judgments on
whether to sue Tegliabue and Audrian because they have divided loydties It rdies on dedarations
submitted by 23 dubsto the effect thet each dub would have exercisad business judgment to do what
was best for the NFL and the repective dub on any demand by the Raiders to investigete daims of
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wrongdoing by NFL employees. According to the Raiders, the dubs cannat have undivided loydty to
the NFL when they must dso condder their individud interests.

Agan, the argument isanon sequitur. All of the dubs are directors of the NFL, and there are
no other directors. Al of the dubs are owners of the NFL, and there are no ather owners. Thus, inthe
context of wrongdaing by NFL employees, damage to the NFL. is coextensive with demege to the
dubs Thereistherefore no potentid for adub, asadirector, to divide loyaties between the NFL and
the dub.

The Radersfindly urgesthat the dubs passage of Resolution FC-7 raises areasonable doubt
about thedubs disnterest.

The dubs passad the resolution in 1998 without dissent and with four bstentions. The
resolution raified the NFL' sinteregt in pursuing internationd foatball viathe World Leegue and
indemnified Taglidbue and Audrian from four of the derivative causes of actioninthiscase. According
to the Raiders, the dlubs passed the resolution after only cursory congderation and, thus, failed to
exercise independent businessjudgment. The Raiders condudes that, because the dubsfailed to
exerdse independent business judgment in 1998, the inference is raised thet the dubs would havefaled
to exerdse independent business judgment hed the Raiders made a demand to sue Taglisbue and
Audrian in 1996.

The paint iswithout merit. Evidence leading only to Soeculdive inferencesisirrdevant inlight of
Evidence Code section 210, which requires that evidence offered to prove or disprove a disputed fact
mus have atendency in reason for such purpose. (People v. Kraft (2000) 23 Cd.4th 978, 1035;
Peoplev. De La Plane (1979) 88 Cd.App.3d 223, 244.)

Here, the ultimate fact to be inferred (demand futility in 1996 because the dubs would have
faled to exerdse independent business judgment) is Speculative to some extent. But it istoo atenuated
to infer apropengty to act in acartain way (from acting thet way oncein 1998) and then to infer from
that propengty that the actor would have acted in thet same way on a specified occason in 1996
(before the propengty was even established). Stated ancther way, in order to reech the ultimete 1996
fact from the dubs 1998 act, one must firgt speculate that the dubsinvarigbly fall to exerdse
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independent business judgment. Such a propogtion is unreesonable. The dubs' act in 1998 therefore
has no tendency in reason to prove whet the dubs would have donein 1996. Again, the Raiderswas
required to show facts specific to each director from which alack of independence could be inferred.
The parties debate whether the Raiders prgjudgment demand concerning the 10th and 11th
causes of action rendered the demand futility issue moat. Inlight of our decison on the merits of the
ISsUe, it is unnecessary to address mootness.
DISPOSTION

Thejudgment is afirmed.

Premo, Acting P.J.

WE CONCUR:

Bia J

Mihara, J.

19



Trid Court: Santa Clara County Superior Court
Superior Court No. CV 756194

Trid Judge Hon. John F. Herlihy
Attorneysfor Rantiff-Appdlant: Jeffrey Birren

Alioto Law Arm
Joseph M. Alioto

Howard Rice
Alison Beth Shames

Attorney for Defendant-Respondent McCuthchen, Doyle, Brown & Enersen
DdeE. Banes

Ruby & Schofidd
Allen J. Ruby

Lewis, D' Amato, Bridois
Duane C. Muddt



